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E. GRADY JOLLY, G rcuit Judge:

This dispute arises from a sal es-purchase agreenent under
whi ch the purchaser, Smith International, Inc. (“Smth”), seeks
indemmity from the defendant sellers for damges caused by
allegedly false representations and warranties in the agreenent.
Smth appeals the district court’s grant of summary judgnent in
favor of the defendants on all its clains. Although we concl ude
that Smth's breach of contract and negligent msrepresentation
clains are tinme-barred, we hold that Smth’s i ndemity claimis not

barred by res judicata or the statute of |imtations under Texas



law. We therefore AFFIRMin part, REVERSE in part, and REMAND for
further proceedings.
| .

In April 1997, co-defendant the Egle Goup, L.L.C (“Egle
G oup”)! and Tri-State Technologies, L.L.C. (“Tri-State”)? sold
their respective 50%interests in Tri-Tech Fishing Services, L.L.C
(“Tri-Tech”) to Smth pursuant to a sales-purchase agreenent
(“Agreenent”). The Agreenent listed the Egle G oup and Tri-State
as the sole sellers (“Sellers”) and Smth as the sol e purchaser.
In the Agreenent, Sellers nmade nunerous representations and
warranties, and under the Agreenent’s indemity clause, Sellers
agreed to reinburse Smth for damages arising from any false
representations and warranties. The Agreenent was signed, on
behal f of the Sellers, by representatives of the Egle G oup,?® by
nenber - managers of Tri-State,* and by the general manager of Tri -

Tech, Ray Daugherty. In April 1997 and January 1998, pursuant to

! The Egle Goup is conprised of the Egle Trust for Mchelle
A. Egle, the Egle Trust for John M Egle, and the Egle Trust for
Lauren E. Egle (collectively, the “Egle Trusts”). Two individuals,
d enn Dauterive and Ray Daugherty, also clained partial ownership
of the Egle Goup at the tine of the sale.

2 At the time of the sale, Tri-State was a limted liability
corporation conposed of several nenber-nmanagers, including Ray
Daugherty.

3 The representatives of the Egle G oup signing the Agreenent
were 3 enn Dauterive, Ray Daugherty, and Don M Egl e, who signed as
manager of the Egle G oup and as trustee for the Egle Trusts.

4 The menber-managers of Tri-State signing the Agreenent were
Ray Daugherty and several other individuals.
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the Agreenent, Smith paid approximately $21 mllion to the Egle
Trusts, denn Dauterive, Daugherty, and other individuals.

On March 13, 2000, Smth's felicity took a turn when Rose Dove
Egle, the ex—wi fe of John M Egle, added Smth as a defendant in an
ongoi ng Loui siana state court suit against her ex-husband. Rose

Egle alleged, inter alia, that in 1994, although the Egle Trusts

owned 100%of the Egl e G oup, her ex-husband and others in Tri-Tech
conspired and wongfully conveyed a 12%interest in the Egle G oup
to Dauterive and a 25% interest in the Egle G oup to Daugherty.
According to Rose Egle, Smth was |iable, as successor to Tri-Tech,
for the 1994 wongful conveyances. Wen Smth purchased Tri-Tech,
it wongfully disbursed a total of $3,468,919 to Dauterive and
Daugherty for their 12%i nterest and 25%i nterest, respectively, in
the Egle G oup, which Smth should have distributed to the Egle
Trusts. The question went to a Louisiana jury, and it agreed. It
found that Tri-Tech commtted fraud and m sappropriated the
$3,468,919 to Dauterive and Daugherty and that Smith was the
successor to Tri-Tech and was not a good-faith purchaser of Tri-
Tech. On June 1, 2004, the Louisiana court entered judgnment
against Smth in the full anpount of $3,468,919 plus interest and
costs. Smth appealed the judgnent to the Louisiana appellate
court, where, as far as the record shows, it is now pendi ng.

On Oct ober 27, 2004, Smth filed this suit in federal district
court in Texas seeking conpensation and indemification for the
Loui siana judgnent. Smth alleged breach of contract, breach of
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i ndemmity, and negligent m srepresentation agai nst the Egle G oup,
Daniel Rees as trustee of +the Egle Trusts (collectively,
“Defendants”), the Egle Trusts,®> and Don M Egle.® The parties
moved for summary judgnent, and on January 27, 2006, the district
court granted summary judgnent in favor of Defendants and Don M
Egl e on the basis of res judicata because Smth failed toraise its
claims in the form of a reconventional demand in the Louisiana
sui t. The district court concluded that all of Smth's clains
existed at the time Smth becane a defendant in the Louisiana suit
and that all of those existing clains arose out of the “sane
transaction or occurrence” that was the subject matter of the
Loui siana suit. Accordingly, the district court held that
Louisiana’s res judicata statute, La. Rev. Stat. Ann. § 13:4231

(West 2006), and reconventional demand rule, La. Code Cv. Proc.

5 Although Smith originally listed the Egle Trusts as
defendants, the district court, in its June 3, 2005 nenorandum
di sm ssed them as inproper parties. In that nmenorandum the
district court also held that the Egle Trusts are bound by the
Agreenent and that Daniel Rees is therefore a proper defendant as
the current trustee of the Egle Trusts. On appeal, the parties
di spute whether the Egle Trusts are bound by the Agreenent, and
thus, whether Smith nay assert its clainms against Daniel Rees in
his capacity as trustee.

6 On appeal, Smith does not seek relief against Don M Egle.
Inthe “Certificate of Interested Parties” inits brief, Smth does
not list Don M Egle as a party to the appeal, and throughout its
brief Smith only argues for relief against the Egle Goup and the
Egl e Trusts, through their trustee Daniel Rees. Accordingly, Don
M Egle advised this Court by letter dated Septenber 14, 2006 that
he woul d not be filing an appellee’ s brief.
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Ann. art. 1061 (West 2005), barred Smith's clains for failure to
raise themin the Louisiana suit.

On March 29, 2006, the district court vacated the portion of
its January 27 order ruling in favor of the Egle G oup on the basis
of res judicata, apparently because the Egle G oup was not a party
to the Louisiana suit. Nevertheless, the district court affirmed
its grant of summary judgnent in favor of the Egle G oup, holding
that Smth' s clainms agai nst the Egle G oup were tinme-barred by the
statute of limtations because Smith's clains accrued when Smth
becane a defendant in the Louisiana suit. Smith filed this appeal.

1.

W review de novo the district court’s grant of sunmary

judgnent, applying the sane standard as the district court.

Gowesky v. Singing R ver Hosp. Sys., 321 F.3d 503, 507 (5th Cr.

2003). Sunmary judgnent is appropriate when “there i s no genuine
issue as to any material fact and [] the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c).

The issue before us is whether Smth's causes of action
accrued on March 13, 2000, when Smith was naned as a defendant in
t he Louisiana suit, or on June 1, 2004, after the Louisiana court
entered final judgnment against Smth. The accrual date is
di spositive in this case for two reasons.

First, the accrual date of its causes of action determ nes
whether Smth was required, by principles of res judicata, to

assert its clains in a reconventional demand i n the Loui siana suit.
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Under Louisiana res judicata law,’ a final judgnent in favor of a

plaintiff extinguishes “all causes of action existing at the tine
of final judgnent arising out of the transaction or occurrence that
is the subject matter of the litigation.” La. Rev. Stat. Ann. 8§
13:4231(1); see La. Code Cv. Proc. Ann. art. 1061 (reconventi onal
demand rule).® Thus, if Smth had a cause of action that arose out
of the sane transaction, and that had accrued at the time Smth
becane a defendant in the Louisiana suit, then Smth's failure to
assert such clains barred themunder res judicata principles. On
the other hand, if Smth's causes of action did not accrue unti

after the Louisiana court entered final judgnent against it, then

Smth's causes of action did not exist “at the tinme of final
judgnent,” see La. Rev. Stat. Ann. 8§ 13:4231(1), and Smth could
not have raised its causes of action in a reconventional demand,
see La. Code Cv. Proc. Ann. art. 1061

Second, and apart from res judicata considerations, the

accrual date is dispositive because it determ nes when the statute

" The parties agree that Louisiana | aw governs the question of
res judicata. See Jones v. Sheehan, Young & Culp, P.C., 82 F.3d
1334, 1338 (5th G r. 1996) (“Wen a federal court is asked to give
res judicata effect to a state court judgnent, the federal court
must determ ne the preclusiveness of that state court |udgnent
under the res judicata principles of the state from which the
j udgnent originates.”).

8 Under Louisiana Code of Civil Procedure article 1061, a
def endant nust assert, in a reconventional demand, “all causes of
action that he may have against the plaintiff that arise out of the
transaction or occurrence that is the subject matter of the
principal action.” 1d.



of limtations began to run on Smth's causes of action, and
consequently, whether the statute of limtations expired. Under
Texas law, indemity and breach of contract clainms are subject to

a four-year statute of limtations, Ingersoll-Rand Co. v. Valero

Enerqy Corp., 997 S.W2d 203, 206, 210-11 (Tex. 1999) (citing Tex.

CGv. Prac. & Rem Code Ann. § 16.004(a)(3) (Vernon 2002));?°
negligent msrepresentation clains are subject to a two-year
statute of Ilimtations, Tex. Cv. Prac. & Rem Code Ann. 8§

16. 003(a) (Vernon 2002); Colenman v. Rotana, Inc., 778 S.W2d 867,

873 (Tex. App. 1989).%° |f Smith's indemity and breach of contract
clains accrued at the tinme Smth becane a defendant in the
Loui siana suit on Mrch 13, 2000, the four-year statute of
limtations expired before Smth filed this suit in federal

district court on Cctober 27, 2004.' |1f, however, Smth's clains

® The Agreenent contains an express choice-of-law clause
stating that the Agreenent shall be governed by and construed in
accordance with Texas law, and the parties agree that Texas |aw
governs the Agreenent. Therefore, we apply Texas law to Smth’s
i ndemmity and breach of contract clains.

10 Smith argues its negligent msrepresentation claim under
Texas law, and Defendants do not argue otherw se because they
conclude that the result is the same under Texas and Loui si ana | aw.
Ther ef or e, we apply Texas law to Smth's negl i gent
m srepresentation claim

1 1nits January 27, 2006 nenorandum and order, the district
court dismssed all cl ai ns, including Smth's negligent
m srepresentation claim against all defendants. However, when the
district court nodified its January 27, 2006 nmenorandum and order
by issuing its March 29, 2006 nenorandum and order, the district
court did not specifically address whether Smth’s negligent
m srepresentation claimagainst the Egle G oup was barred by the
statute of limtations. Nor is it clear whether Smth still
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did not accrue until after the Louisiana court entered final
judgnent against it on June 1, 2004, then Smth’' s clains are not
barred by the statute of limtations.

The parties di spute when Smth’s causes of action accrued, and
accordingly, whether res judicata and the statute of limtations
bar Smth's clains.

L1,
A

In determ ning the accrual date of Smth's clains, we first
turn to consider the rationale of the district court in concluding
that all of Smth's clains accrued when Smith becane a defendant in
the Louisiana suit. Inits January 27, 2006 nenorandum and order,

the district court focused its attention on Section 4.3 of the

Agreenment, in which the Sellers represented that Smth would
acquire Tri-Tech “free and clear of any Liens.” Because the
Agreenent defines “Lien” to include “any ... clain,' the district

court apparently inferred that this representation in Section 4.3

of the Agreenent was breached at the nonent Rose Egle asserted a

asserts a negligent m srepresentation clai magai nst the Egl e G oup.
Nevertheless, it is clear that Smth asserts the claim against
Dani el Rees as trustee. Thus, for the purposes of deciding this
appeal, we assune that Smth also continues to assert a negligent
m srepresentation cl ai magainst the Egle G oup.

12 The Agreenent defines “Lien” as “any |lien, pledge, nortgage,
deed of trust, security interest, claim |ease, charge, option
right of first refusal, easenent or other real estate declaration,
covenant, condition, restriction or servitude, transfer restriction
under any sharehol der or simlar Contract, encunbrance or any ot her
restriction or limtation whatsoever” (enphasis added).
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| egal claimagainst Smth in the Louisiana suit. Accordingly, the

district court held that it was at this monent that all of Smth’s

causes of action -- br each of contract, negl i gent
m srepresentation, and indemity -- accrued.
B

We now turn to consider whether the district court erred in
each of its holdings, respectively. W begin with Smth’s breach
of contract claim |In Texas, “[t]he essential el enents of a breach
of contract action are: (1) the existence of a valid contract; (2)
performance or tendered performance by the plaintiff; (3) breach of
the contract by the defendant; and (4) damages sustained by the

plaintiff as aresult of the breach.” Valero Mtg. & Supply Co. V.

Kalama Int’l, L.L.C., 51 S.W3d 345, 351 (Tex. App. 2001). The

accrual of a breach of contract claimis governed by the | egal

injury rule. See Boulle v. Boulle, 160 S.W3d 167, 174 (Tex. App.

2005). Under the legal injury rule, “a cause of action accrues

when a wongful act causes sone legal injury, even if the fact of

injury is not discovered until later, and even if all resulting
damages have not yet occurred.” S V. v. RV., 933 SSwz2d 1, 4
(Tex. 1996). “Legal injury” is defined as “an injury giving cause

of action by reason of its being an invasion of a plaintiff’s

right.” Mur phy v. Canpbell, 964 S.W2d 265, 270 (Tex. 1997)

(quoting Houston Waterworks Co. v. Kennedy, 8 S.W 36, 37 (Tex.

1888)). Accordingly, “[c]ontract clains generally accrue when the

contract is breached.” Hoover v. G egory, 835 S.W2d 668, 677
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(Tex. App. 1992) (citing Wchita Nat. Bank v. U S. Fidelity &

GQuaranty Co., 147 S.W2d 295, 297 (Tex. Cv. App. 1941) (“A cause

of action arising out of contractual relations between the parties
accrues as soon as the contract or agreenent is breached.”)). “A
breach occurs when a party fails to performa duty required by the
contract.” |d.

We thus conclude that Smth's breach of contract cause of
action accrued no later than March 13, 2000 when Smth was naned a
defendant in the Louisiana suit. The legal claimby Rose Egle put
Smth on notice that the Defendants allegedly had breached the
Agreenment by msrepresenting in Section 4.3 that Smth would
acquire Tri-Tech free and cl ear of any clains by others. G ven the
valid contract and Smth’'s paynent of the purchase price, the
el enments of a breach of contract claim were present -- with the

possi bl e excepti on of danmages. See Valero Mtg., 51 S.W3d at 351.

But damages did not matter for accrual purposes because the all eged
breach put Smth on notice of a legal injury -- “an invasion of

[its] right,” see Murphy, 964 S.W2d at 270, to own Tri-Tech “free

and clear” of any “clain{s],” see Hoover, 835 S W2d at 677.

Therefore, Smth's breach of contract claimaccrued no |ater than
March 13, 2000 and is barred by the four-year statute of
limtations. Because the breach of contract claimis barred by the
statute of limtations, we need not determ ne whether it is also
barred by res judicata, which would require us to determ ne whet her
the claimarose out of the sanme transaction or occurrence as Rose
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Egle’s clains in the Louisiana suit. Accordingly, we affirmthe
district court’s grant of sunmary judgnent in favor of Defendants
on Smth' s breach of contract claim

C.

W next consider whether the district court erred in
det er m ni ng t he accrual date for Smth's negl i gent
m srepresentation claim Texas has adopted the tort of negligent
m srepresentation as defined by the Restatenent (Second) of Torts
8§ 552: “One who, in the course of his business, profession or
enpl oynent, or in any transaction in which he has a pecuniary
interest, supplies false information for the guidance of others in
their business transactions, is subject toliability for pecuniary
|l oss caused to them by their justifiable reliance upon the
information, if he fails to exercise reasonable care or conpetence

i n obtaining or conmuni cating the information.” MCam sh, Mrtin,

Brown & Loeffler v. F.E. Appling Interests, 991 S W2d 787, 791

(Tex. 1999). Like breach of contract cl ains, negligence clains are

subject to the legal injury rule. See Waxler v. Household Credit

Services, Inc., 106 S.W3d 277, 280 (Tex. App. 2003).

Here, we conclude that Smth's negligent msrepresentation
cause of action also accrued no |ater than March 13, 2000. As of
that day, Smth was on notice that it had suffered the sane | egal
injury it suffered by the alleged breach of contract -- “an

invasion of [its] right,” see Mirphy, 964 S . W2d at 270, to own

Tri-Tech “free and clear” of any “clain{s].” Therefore, Smth's
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negligent m srepresentation claimaccrued no |ater than March 13,
2000 and is barred by the two-year statute of limtations. Because
the negligent m srepresentation claimis barred by the statute of
limtations, we need not determ ne whether it is also barred by res
j udi cat a. Accordingly, we affirmthe district court’s grant of
summary judgnent in favor of Defendants on Smth’s negligent
m srepresentation claim
D.

W are now ready to consider Smth's indemity claim the
centerpiece of its appeal. The Sellers’ indemity clause appears
in Section 11.1 of the Agreenent, which states:

Subject to the provisions of this Article Xl
and to the extent that the Danages are not
covered by insurance, Sellers agree to
i ndemmi fy and hol d Purchaser harnm ess fromand
agai nst the Danages in excess of $100, 000 but
not exceedi ng $2, 000, 000. 00 resulting from or
arising out of: ... (b) any m srepresentation,
breach of warranty or breach or nonful fill nment
of any covenants of Sellers in this Agreenent,
i ncl udi ng the Schedul es and Exhi bits hereto.

The Agreenent further defines Danages as

all costs, judgnents, good faith settl enents,
clains (whether or not such clainms are
ultimately def eat ed) , damages, | osses,
penal ties, fines, liabilities (including
strict liability), Liens, costs and expenses,
of whatever kind or nature, contingent or
ot herwi se, attorneys’ fees, costs and expenses
incurred in enforcing this Agreenent or
coll ecting any suns due hereunder.

In contrast to breach of contract and negligence cl ai ns, Texas

courts do not apply the legal injury rule to indemity clainms. Cf.
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Advent Trust Co. v. Hyder, 12 S.W3d 534 (Tex. App. 1999) (applying

the legal injury rule to negligence and breach of contract clains
but not to a common | awindemity clain). |Instead, as explai ned by
the Suprene Court of Texas, “[t]o determ ne the correct accrua
date of an indemity claim we look to the contract’s indemity

provision.” Ingersoll-Rand Co., 997 S.W2d at 207.

All indemity provisions fall under one of two categories:
those that indemify against liabilities and those that indemify

agai nst danages. See id. (citing Tubb v. Bartlett, 862 S.W2d 740,

750 (Tex. App. 1993); Russell v. Lenpbns, 205 S.W2d 629, 631 (Tex.

Cv. App. 1947)). The very terns suggest an earlier date of
accrual for liability indemmity agreenents. Liability indemity
agreenents may be called “broader,” often holding the indemitee
“harm ess” against “all clains” and “liabilities.” See id. Under
aliability indemmity agreenent, the indemmitee’s right to sue does
not accrue, however, until liability becones “fixed and certain, as
by rendition of a judgnent, whether or not the indemitee has yet
suffered actual damages, as by paynent of a judgnent.” |d.; see

also Pate v. Tellepsen Const. Co., 596 S.W2d 548, 552 (Tex. App.

1980) (“a cause of action for indemity does not accrue until the
judgnent is either rendered or paid’). Damages indemity
agreenents, on the other hand, are not as broad, and the
indemmitee’s right to sue does not accrue “until the i ndemnitee has

suffered damage or injury by being conpelled to pay the judgnent or

debt.” Tubb, 862 S.W2d at 750 (enphasis added). Accordi ngly,
13



under Texas law, the earliest possible accrual date for an
i ndemmity agreenent is the day that judgnent is entered against the
i ndemmi tee, and this accrual date applies only when the indemity

clause is so broad that it constitutes a liability indemity

agreenent. In contrast, the cause of action for a damage i ndemity
agreenent does not accrue until even |ater, that is, when the
indemmitee is “conpelled to pay the judgnent or debt.” See id.

Here, we need not determ ne whether the clause at issue is a
liability or damage indemity agreenent; even assumng the
indemmity clause in the Agreenent is a liability indemity
agreenent with the earlier accrual date, Smth's i ndemmity cause of
action did not accrue until June 1, 2004, at the earliest, after
the Louisiana court entered its judgnent against Smth. See

| ngersol |l -Rand Co., 997 S.W2d at 207; Pate, 596 S.W2d at 552.13

Therefore, Smth' s indemity claimis not barred by the statute of

limtations or res judicata, and we reverse the district court’s

13 W reject Defendants’ argument to the contrary, which is
based on a faulty reading of Tubb. Def endants argue that the
indemmity cl ause here i s a danages i ndemmity agreenent. Defendants
then point to the definition of “Danages” in the Agreenent, which
includes “clainms (whether or not such clains are ultimtely
defeated),” to suggest that Smth suffered just such a “claim” and
therefore a “Danage,” when Rose Egl e asserted a | egal cl ai magai nst
Smth on March 13, 2000. Thus, because Smth allegedly suffered a
“Damage,” as that termis defined in the Agreenent, Defendants
argue that Smth “suffered damage[s],” as required by Tubb to
create a cause of action in a danages indemity agreenent. See
Tubb, 862 S W2d at 750. Def endants m sread Tubb, which
specifically defines the “suffered danage[s]” that create a cause
of action as the damage or injury suffered “by being conpelled to
pay the judgnent or debt.” See id. The Agreenent’s definition of
Damages is not determ nati ve.
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grant of summary judgnent in favor of Defendants on Smth’s
i ndemity claim?
| V.

For the foregoing reasons, Smth's breach of contract and
negligent m srepresentation causes of action accrued on March 13,
2000 and therefore are barred by the statutes of I|imtation.
Smth' s indemmity cause of action, however, did not accrue until
June 1, 2004, at the earliest, and therefore it is not barred by
res judicata or the statute of limtations. W therefore AFFI RM
summary judgnent in favor of Defendants on Smith's breach of
contract and negligent m srepresentation cl ai ns, we REVERSE summary

judgnent in favor of Defendants on Smth's indemity claim and we

4 W reject Defendants’ argunment that Smith is barred from
bringing its i ndemmity cl ai magai nst Dani el Rees, as trustee of the
Egl e Trusts, because the Egle Trusts are all egedly not bound by the
Agreenent. W agree with the Defendants that the Egle Trusts are
not listed in the Agreenent as “Sellers,” which the Agreenent
defines as the Egle G oup and Tri-State. However, the Agreenent
was signed on behalf of the Egle G oup by, anong others, Don Egle
as the co-trustee of the Egle Trusts. Furthernore, the other co-
trustee of the Egle Trusts, Janet Harrison, signed a “Consent and
Section 8.1(c) Certificate,” which states: “The signature of Don
M Egle as Co-Trustee for the Trusts on the Agreenent and all
docunents necessary to conplete the transactions contenpl ated by

the Agreenent shall be sufficient to bind the Trusts.” Thi s
docunent was submtted in response to the requirenents of Section
8.1(c), which states: “Purchaser shall have received a certificate

of Sellers, dated as of the Closing Date and signed by Sellers’
menbers certifying as to the fulfillnment of the conditions set
forth in this Section 8.1.” Section 8.1 is the genera
representations and warranties provision of the Agreenent. Thus,
the Egle Trusts are bound by the Agreenent, and particularly, to
the representations and warranti es nade therein.
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REMAND t he case for further proceedings not inconsistent with this
opi ni on.

AFFIRMED in part; REVERSED in part; and REMANDED.
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